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LEGISLATIVE COUNCIL.

No. 8. 43.—The following Bill was read a first time at a meeting
Council held on the 5th February, 1931 :—

[No. 28 :—24, 31.--10.]
¢.8.0. 3154/26

8.0, 3 1in 1270/27.

A BILL

INTITULED

An Ordinance to amend the law relating to
Tstate Duty.

Br it enacted by the Governor of Hong Kong, with
the advice and consent of the Legislative Council
thereof, as follows :—

Short title. 1. This Ordinance may be cited as the [Estate Duty
Ordinauce Amendment Ordinanee, 1931 ; und the Estate Dury OQudi-
No. 16 of nance, 1915, hereinafter called the principal Ordinance,
1915. and this Ordinance, may be cited together as the Kstate

Duty Urdinances, 19135 and 1931,

Amendment 9. Section 2 of the principal Ordinance is amendeld by

of Ordinance the repeal of the last three lines thereof and by the substi-

No. 16 of tution therefor of the following words :—

1915, 5. 2.
“person dying or who shall have die'l on or
after the first day of Jaunary, 1916 and it shall
also apply in the case of every deceasel person
who shall have died before that date if represen-
tation to his esiate has not heen applied for
hefore the second day of May, 1921 ”,

Amendment 3.—(1) Sub-section (1) of section 3 of the principal
of Ordinance Ordinance is amended as follows : —

No. 16 of ‘

1915, s. 3 (1). () The letter (a), (), (&), (dr; (¢)y () (). (7)

or (i, as the case may be, at the commence-
ment of each definition is deteted,

(5) The definition of “(Commissiouner” is deletel
and the following definitions ave serted at
the commencement thereof @ —

“ Account” ncans an account of the par-
tieulars and value of the estate of a
decensed person in such form as may be
prescribed by the Governor in Couueil
and verified by affidavit.

« Afiidavit for the Commissioner” menns
an affidavie in such form as may be pres-
eribed by the Governor in Couneil veri-
fying the particulars and value of the
estate of a deceased person.

« Commissioner” means the Treasirer or
such other person as the Governor may
appoint as Commissioner for the purpose
of this Ordinavce, aud includes any person
appointed by the Governor to be Deputy
Commissioner of Estate Duty.

¢ Estate” includes all property passing or
deemed to pass on the death of any person
which is liable to estate duty.

(¢) The defivitions of * Property” and “ Pres-
eribed” are deleted and the following defini-
tions are substituted immediately efore the
definition of # Property passing on the
death ™ :—

« Prescribed ”  unless otherwise stated

means prescribed by the Governor in
Couneil under thiz Ordinance.

of the




25 & 26 Viet.

C.

follows :—

follows :
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“ Property ” ineludes movable and  im-
movable property aud the proceeds of
sale thereof respectively and any money
or invesmment for the time bheing repre-
senting the proceeds of safe.

(2) The following paragraph is added at the end of sub-
section (1) of section & of the principal Ordinance (—

22, 5. 39,

zZ, &

() debts and sums of money due aud owing
from persons in the Colony to uny deccased
person at the time of his death ou obligation
or other speecialty, to the same extent as if
they were owing to the deceased upon simple
contract, without regard to the place wheve
the obligation or specialty shall be at the time
of the death of the deceased.

(3) The word “and” is deleted at the end of para-
oraph (¢) and inserted at the end of paragraph (/) of
sub-geetion (1) of section 5 of the prineipal Ordinance.

4. ‘The following new puaragraph is inserted in seetion
6 of the principal Ordinance immediately after paragraph
(4) thereof :—

(5) Any share or other iuterest of a decensed
member of a China company, as defined by the
Companies Ordinances, 1911 and 1925 or hy
any Ordinanee which may amend or be sub-
stituted for the saume, in such company.

5. Scctton 8 of the prineipal Ordinaunee is nmended as

(«) The words *“by stamps
for the Commissioner™ in the third and fourth
lines of sub-section (2) are deleted anid the
following words are substituted therefor : —

(#) The following words are
gub-seetion (4) “ Such
delivering the account.”

(¢) The words “and shall
duty,” in ihe fifth line of sub-scction {6) are
deleted.

affixed to the affidavit

affidavit for the Com-
affixed thereon”

“on delivering the
mizsioner by stamps

inserted at the cod of
daty shall be paid on

form part ol the estate

6. Section 9 of the principal Orlinanece s ameoded as

(@) Sub-section (3) is repealed and the following

section iz substituted therefor :(—

(3) No allowance shall be made
for debts due from the deceased
nniess contracted to Le paid in the
Colony, or charged on  property
sitnate within the Colony.

(h) The following snb-sections are inserted imme-

Interest in
expectancy.
57 & 58|
Viet. ¢. 30,
5. 7(6).

diately after subi-section (4) +—

(5) When an cstate includes an
interest in expeetancy, estate duty 1u
respect of that interest shall be paid,
at the option of the person account-
able for the estate duty, either with
the daty iu respect of the rest of the
estate or when the interest falls into
vossession, and if the duty is not
puid with the estate duty in respect
of the vest of the estate, then—

(@) for the purpose of determin-
ing the rate of estate duty
in respect of the rest of the
estate the value of the in-
terest shall be its valne at
the date of the death of the
deceased ; and

Amendment
of Ordinance
No. 16 of

1815, s, 5.

Amendment
of Ordinance
No. 16 of
1915, . 5.

Amendiment
of Ordinance
No. 16 of
1915, 5. 6.

Amendment
of Ordinance
No. 16 of
1915, s. 8.

Amendment
of Ordinance
No. 16 of
1915, s. 9.
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thy the rate of estate duty in
respect of the intevest when
it falls tnto possession =hall
he calenlated according to
its value when it nlls into
possession,  together  with
the value of the rest of the
estate as previously ascer-
tained.
Benefit {63 The value of the benefit aceru-
’ 2“"““‘“1?‘,""’131 ing or arizing from the cesser of an
:101:::5\;'[ A dhterest ceasing on the death of the
. deceaxed shall, !
b7 & oS
Viet. ¢ 30, (n) 1 the interest extended to
s T4 the whole income of the
property, he the prineipal
value of that properry ; and
(&) if the interest extended to -
less than the whole income
of the property, Le the prin-
cipal value of au addition
to the property equal to the
income to which the interest
extended, :
Ascertain- (7) The value of any property for
ment of the purpose of estate duty shall be
\'a}uo for ~ aseertained by the Commissioner in s |
e~tate duty. . o ) f
. sueh manner and by such means as ‘
hr&ag he thinks fit, and, if he wsuthorises ;
Viet, e. 30, ’

o TS any person to iuspect any property
aud to report to him the value thereof

for the purposes of this Ordinance,

the person having the custady or

passession of that property shall per- ,

mit the person so authorised to

inspect it at such reasonable tines as

the Commissioner considers neces-

- ¢
sary.
Commissioner  (8) When the Commissioner re-
1‘% Pﬂi\" C:‘F‘IS yuires a valuation to be made by a
»f valuation . .
irv his a person named by him, the reascenable
)’ v .
nominee. (l:,osts of snijll Ealuzugon. shall be de- !
- raved by the Commissioner.
57 & 58 o ; {
Viet. e, 30,
s. 7 (9.
Reypeal of 7. Scetion 10 of the principal Ordinance is repealed .
Ofdm‘r'“c;e and the following section is substituted therefor : —
No. 16 of
Y01 . e . .
1911", S]' 10, Recovery 10.—(1) The Commissioner shall have, in
and substitu- - of estate respeet of procecdings for the recovery of .
{101 01 new duty, cte. S s
section. & estate duty and of interest thercon and of any
Ordmance  jine, peanlty or forfeiture provided by this )
Ordinance, all the powers that are given to
the Treasurer by the Crown Remedies Ordi-

nunee, 1573, in respect of rent, assessment .
for rates, fees and forfeitures puyable to the

Crown @ amd the certificate vequired by the

Crown Remedies Ordinance, 1873, shall in the

ense of any =neh proceedings be signed by the

Commissioner and shail bhe In sueh form as the _
Governor in Council shall preseribe:  Pro- i
vided that nothing in this seetion shall affect i
any other remedy for the recovery of auy such

dwiy, interest, fine, penalty or forfeiture as
aforesaid.

Service. {27 Tu any proceedings for the recovery of
',f:;xﬁ'}\lf"‘il“\f‘({"o any =ueh duty, interese, fine, penalty or forfei-
;:g:a:, Y tare in respeet of any property passing on the
death of any person on or after the first day
of danuary, 1916, it shall not be necessary to
fssue coneurrent writs, informations or other
process,  Service of the writ, information or
other process shall, where practicable, be per-
sonal; but the order of a judge may be obtained,
ander special civenmstauces, to dispense with .
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roceiver.
57 & 58
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Delivery of
accounts of
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57 & 58
Viet. ¢. 30,
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Beneficiaries
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57 x 58
Vict. ¢. 30,
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personal service and giving directions as to
sabstitute 1 service or as to notice of the pro-
ceedings and time for appearance whether by
posting copies to addresses within or without
the jurisdiction or otherwise as in the eircum-
stances may scem just.

(3) In any such proccedings the court shall
have jurisdietion to appoint a receiver of the
property and the rents an'l profits (hereof aund
to order a sale of the property. The provi-
sions of seetion 389 of the Code of Civil Pro-
cedure shall apply in the ease of any order
made under this sub-section.

(4) Every exceator shall, to the best of his
lnowledge and belief, speeify in appropriate
accounts annexed to an affidavit for the Com-
wiszioner all the property in respect of which
estate doiy is payable upon the death of the
deceased, and also (unless exempted in writing
hy the Comisissioner) any property of which
the deceased was o trastee for another person,
and shall be acconutable for the estate duty in
rexpect of all property, whiclh the decoused was
competent to dispose at his death, but shall not
be liable for any duty in excess of the asscls
which he has rveceived as executor or might
It for his own nmneglect or default have
ree ived,

(3) Where property passes on the death of
the deceased and his executor is not acconnt-
able for the estate duty iu respeet of such
property, every persou to wlom any property
so passes for any beneficial interest in posses-
sion, and also to the extent of the property
actually received or disposed of by him, every
trustee, guardian, committee or other person
in whom any inferest in the property so pass-
ing or the management thereof is at any time
vested, and every person in whom the same
is vested in possession by alienation or other
derivative title, shall be accountable for the
estate duty on the property, and shall, within
the time required by this Ordinance or such
later time as the Commissioner allows, deliver
to the Commissioner an appropriate account
specilyiug the property in question to the best
of his knowledge and belicf: Provided that
nothing in this seetion shall render a person
accountable for duty who acts merely as agent
for another person in the management of
property.

(6) "the Commissioner may sununon hefore
himn any person accotntable for estate duty,
and any person whom the Commissioner
believes to have taken possession of or admin-
istered any part of the estate in respect of
whicl estate duty iz leviable on the death of
the deceased, or of the income of any part of
such estate, and any person whom the Commis-
sioner believes to be indebted to the deceased,
and any person whom the Commissioner believes
to be capable of giving information as to such
estate, and may cxamine such person and may
require any such person to produee any docu-
ments in his custody or power the inspectiou
whercofl may tend to secure the payment of
any duty under this Ordinance or the proof or
dizcovery of any frand or omission in relation
to any sueh daty.  Any such person shall at
all reasonable times permit any persen there-
nuto authorised by the Commissioner to iaspeet
all sueh documents as aforesaid and to make
sueh notes eopies or extracts thercof or there-
from ax he may deem necessary without fee or
reward.,  The Comunissioner may also require
any sueh person to deliver to him and verity
on oath a statement iu writing of such parti-
culars,
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(7) Nothing iu this section shall render a
bona fide purchaser for valuable consideration
without notice liable to or accountable for
cxtate daty.

(%) All affidavits and aceounts required
wieder this section shall be delivered to the
Commissioner, who shall make such ingniry
respecting the countents of, or the particulars
verified by, sieh affidavit or accounts and the
vatue of the various properties iucluded therein
ax he thinks necessary, and the person making
or tendering any such athidavit shall attend
at the office of the Commissioner, whenever
required by hiw, and shall furnish and pro-
dncee such explanations and documentary or
other evidence as  the Commissioner may
require.

(9 When the Commissioner has ascertained
the amounut ol extate duty pavable in respect
of any accounts delivered to him in pursuance
of this Ordinznee he shall notify the account-
able person of his decision by means of a
certificate in the preseribed form, If snch
amount exceeds the amount of estatc duty
alveady paid in respect of the said unccounts
the accountable person shall forthwith pay
the excess to the Commissioner.

(10) Tu cvery ease in which the Commis-
sioner is satisfied that too much estate daty
bas beeu paid, the excess shall be repaid by
bim,

(11) Where the accountable person discovers
that for any reason too little estate duty has
been paid he shail forthwith deliver to the
Comumissioner a farther 2cconnt, verified by
onth, and shall at the same time pay the
difference between the estate duty chargeable
aceording to the trne value of the estate and
the estate duty already paid,

(12) Where the Commissioner  discovers
that any property which onght to have hecn
disclosed by affidavit or account has not been
so disclosed he shall notify the acconntable
person und call upron him to disclose such
property aud pay the estate duty thereon, and
the accountable person shall, within one month
of the giving of such notice by the Commis-
sioner deliver an original or a furiher aceount,
ax the case may require, disclosing such pro-
perty, and shall at the same time pay the
estute duty thereon.

(13) The Cowmmissioner may  remit  the
interest payable on estate duty where the
amonnt of such interest is in his opinion so
small ax not to repay the expeuse and labour
of ealeulation and account.

(14) Lvery person who shall have been
ealled upon after the lapse of oue year from the
death for an original account, or at any time for
a Inrther aceonnt, under sub-section (12} and
every person who without lawful authority or
reaxonable exense Tails to comply with any of
the provisions of this section shall be tiable to
pay o the Commissioner, in addition to the
extate duty (it any), o penalty of one thousand
dollars, or a penalty cqual to the amouut of
the estate duty (if any) at the rate set out in
thie Nchedule remaining unpaid for which he

ix aecountable, according as the Commissioner

clects,
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&, Section 12 of the priveipal Ordinance is repealeld
and the following section is snbstitutel therefor : —

Increase of 12.—(1) In every ease where any account

estate duty i Jdelivered afier the lapse of twelve months

when delay from the death the estate Jduaty shall be charged

in lodging Y ' SRR s

aflidavit, at  three times the rates set ont in  the
Sehedule 5 nuless the person accountable for
the estate duty proves to the satisfaction of the
Comissioner that he has used all reasonable
diligence to ascertnin the estate of the deceased
and could not reasonably bave ascertained it
carlier, and having ascertained it has used all
reasonable diligenee to deliver an acceount and
to pay the estate duty thereon :  Provided
that v any case in which, before the delivery
of the acecount, a grant of probate ov of letters
of administration had been obtained from a
conrt of probate ontside the Colouy, the period
shall  he cighiteen months from the death
instead of one year.

(2) For the purposes of thiz scetion no
aceount shall be deemed to have been delivered
until the duty which reasonably appears to be
payable in respeet thereof has been paid, unless
the Commissioner shali bave allowed payment
of the estate duty in respect of the said account
to he postponed.

9. Scetion 13 of the prineipal Ordinance is repealed
and the following scetion is substituted therefor : —

Duty of 13.--(1) Every executor zhall within onc

Exccutor vear alter obtaining probate or letters of
as to : PRI ) .

woistered AMinIsiTation  to the estate of a deeeased

unregistere : .

shares. person canse all shares of which such deceased

person  was at the date of his death the

Leneficlal, bus not the registered owner, to he

trans crred on the registers of the appropriate

companies into his own name as such exceutor,

Penalty. (2) Every exceutor who without reasonable
excuse omits to get any such shares as afore-
sald registerad withiv the time Hmit aforesaid
shall be liable to pay to the Commissioner in
aldition to the estate duty (if any) a penalty

of one thousand dollars, or a penalty cqual to

the amount of the estate duty (if any) at the
rate set out in the Schedule,

10, Seciion 16 of the principal Ordinance is amended
by the deletion of the words “by treasury warrant” in
the =ccond line thercof,

14, Section I8 of the principal Ordinance is repealed
and the following seetion is =ubstituted thercfor :—

Schedule of 18.—(1) A =chedule under the hand of the
property 0 Conmissioner of all the property passing on
be annexed the death of a deceased person upon which
to probate. ORI St
estate duty has been paid or is payable on the
death, and of all the property of a deceased
person which, being trust property, is ¢xempt
from duty on the death shall be annexed to
the prol;:ultc or letters of administration, and
any person who, without lawfnl anthority or
reasonable excuse, in any way deals with any
estate of the deceased or any property held by
the deceased in trust, which 1s not set out in
sueh schedule shail be liable to a penalty of
one thousand dollams, or to & penalty equal to
three times the amount of the estate duty at
the rate set ont in the Schedule to this Ordi-
nauee payable upon the estate so0 dealt with,
at the election of the Cummissioner.
(2} Whenever a further attidavit is delivered,
the probate or letters of admini~tration in
respeet of which such affidavit is delivered

Repoal of
Ordinance
No. 16 of
1915, s. 12,
and substitu-
tion of new
section.

Repeal of
Ordinanco
No. 16 of
1915, 5. 13,
and substitu-
tion of new
section.

Amnendment
of Ordinance
No. 16 of
1915, s. 16.

Repeal of
Ordinance
No. 16 of
1915, s. 18,
and substitu-
tion of new
section.

S
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shall be lodged with the Commissioner who
shall insert in the schedule particalars of the
additional property set ont in the said atiidavit.

12. Section 19 of the principal Ornlinanee is repealed
and the following scetion is substituted therefor :—

Penalties
for inter-

meddling.

1. —(1) Ivery person who, being neither
the execwtor appointet by the will of the
dereased nor (in the case of an intestacy) the
person entitled in priority to the administration
of the estate of the deceased, without lawful
anthority or excuse or without first delivering
to the Commissioner aceounts of the estate of
the deceased as required by section 10 of this
Ordinance, takes possession of or in any way
administers any pait of the estate of o deceased
persou, or any part of the income of any part
of such estate, shall bo liable to 0 penalty of
one thonsaund dollars and shall also be liuble
to a further peoalty equal to three times the
amonnt of the estate duty at the rate set out
in the Sehedile payable upon the whole estate
of the deccared,

{2) Every person wlo, being the exeeutor
appointed by the will of the deceased or (in
the case of an intestucy) the person entitled
in priority to the administration of the estate
of ti.c deceused, takes possession of or in any
way administers any part of the estate of a
decensed person, or any part of the income of
any part of such estate, within six months of
the death of the deceased, and tails within the
said period of six months to deliver to the
Cowmmissioner aceouuts of the estate of the
leceased as required by scction 10 of this
Ord nance, shall be liable to a penalty of one
thonsaud dollars, and shall also be liable to a
further  peundty  equul to three times the
amount of the estute duty at the rate set out
in the Schedule payable upou the whole estate
of the deceased.

(8) Every person who, being the executor
appointed by the will of the deceased or (in
the ease of an intestacy) the person eutitled
in prierity to the administration of the estate
of the deceased, takes possession of or in
any way administors any part of the estate of
a deceased person, or auy part of the income
of any part of such estate, atier the expiration

-of six mounths from the death of the deceased,

without first delivering to the Commissioner
acconnts  of the extate of the deceased as
required by seetion 10 of this Ordinance, shall
be liable to o penalty of one thousand dollars
and shall also be liable to o further peualty
equal to three times the amonnt of estate duty
at the rate sct oat in the Schedule payable on
the whole estate of the deceased.

(4) "T'he Commissioner shall have power to
allow in writing the nse of any specified part
of the estate of u deecased person, or of any
speciticd part of the incoane of any such estate,
for the purpose of the burial of the deceased
or tor the pwrpose of the maintenance of the
former dependants of the deceased, uotwith-
standing  the nou-delivery of the aceounts
veqliired by section 10 of this Ordinance, or
for the purpose of preparing such acconnts, and
such anthorised use of the estate or income as
the case may be shall not render the person iu
(uestion liable ro any of the pevalties provided
by this section,

(7) The recovery of any penalty provided
in this seetion shall he without prejudice to
the liability of ihe aceountable person to the
payment of estate duty on the esiate of the
deceased : Provided however that the amount
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of the estate duty and the penalty shall not in
auy case exceed four times the rate set out in
the Schedule.

(6) For the purposcs of this section no
acceonnt shall be deemed to have been delivered
until the duty which reasonably appeuars to e
p:lyn'hle in respect thereof has been paid, unless
the Commissioner shall bave allowed payment
of the estate duty in respeet of the said acconnt
to be portponed,

18, Seetion 20 of the principal Ordinance is ameuded
f

as lollows

fa) The words “a penalty ™ are cubstituted for the
words **rhe =um” in the fifteentl: line of sub-
scetion (1),
(3) Sub-seetion (2) is vepealed,
!

(¢) The word * penalty ” is substituted for the word
“eum ” in the second line of sub-seetion (3), and
the words “a debt”” in the third line of sub-sce-
tion (3) ure deleted.

14, Seetion 22 of the principal Ordinance is repealed,
and the following sectiou is snbstitnted therefor :—

Power to 22. 'The Commissioner may in his disceretion
reduce remit or reduce any penalty aud he may reduce
penalty and B M 5 . ‘.

duty anv duty chargeable under this Ordinance,

provided that such duoty is not reduced hclow
tire rate set out in the Schedule.

15. The following scetiong are inserted in the principal
Ordinauee immediately after section 28 1=

Presumption  24,— (1) If the registered owner of any

as to .shar'es share ou an share register which is by law

standing in . ) SO ,‘ R

the name of required to be kept within the Colony dies,

the deceased. St share shall for the purposes of this Ovdi-
nance be deemed to be part of the estate of
the deceased, unless the legal personal repre-
sentative of the deceased proves to the satis-
faction of the Commissioner that such share
did vot form part of the estate of the deceased
at his death.

Appeal. {2) An appeal to the Supreme Court, as
nnder section 17 of this Ordinance, shall lie
from any decision of the Commissioner under
sub-section (1) of this section.

Relicf in the  25.— (1) It estate duty has alrcady been
case “!HT“" paid in respect of any settled property since the
p wp . . v M o .
tain seitle- 0 o8 the settlement, upon the death of one of

ments . ; N |
57 & 3% the parties o« marriage, no estale doty shall
View . 30 be pavable on the deash of the other pariy to
C! ’ payan H A
8.0 020 the morringe wnless sueh person was at the time
‘{a““_"’ of hiz or her death or had been at any time
Geo. 3, .10, 1 e continnance of the settlement ¢
s 14, durine the conrinnanee ol the rettlement com-

petent to Jdispose of xuch property,

(2 For the purposes of this secetion, the
term =ertlement means any deed, will, agree-
ment for asettlement, or other instrument, or
any pumber of instruments, whether e
liefore or after or partly before and purtly afrer
the commencement of this Ordinauce, under or
by virtue of which iustrument or instruments
;\\:xy property, or any estate or interest in any
property, stands for the time heing limited o
or in trust for any persons by way ol succes-
sion, and the term settled property means the
property comprised in a settlement.

Amendment
of Ordinance
No. 16 of
1915, s. 20.

Repeal of
Ordinance
No. 160t
1915, s. 22,
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tion of new
section.

Insertion of
new ss. 24,
25, 26, 27 and
28 in
Ordinance
No. 16 of
1915.
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26, Where the Commissioner is satisfied
that cstate duty has become pavable on auy
property consisting of lensehold property or a
business (not being a business carried on hy a
company), or any interest in feasehold propelrt_v
or =uch a business, passing upon the death of
any person, aid that subsequently within five
years estate daty has again become payable
on the same property or any part thereof puss-
ing ou the death of the person to whom the
property passed on the first death, the amoun
of extate duty payable on the second death (if
thut death oceurs after the passing of this
Ordinanee) in respect of the property so pass-
ing shall be reduced as follows :(—

Where the second death ‘occurs within
one year of the first death, by fifty
per cent ;

Where the second death occurs within
two years of the first death, by forcy
per ceut ;

Where the second death occurs within
three years of the first death, by
thirty per ceut;

Where the second death occurs within
four years of the first death, by
twenty per cent ;

Where the second death occurs within
five vears of the first death, by ten
per cent,

Provided that where the value, on which the
duty is payable, of the property on the second
death exceeds the value, on which the duty
was payable, of the property on the first death,
the latter value shall be substituted for the
former for the purpose of caleulating the
amount of duty on which the reduction under
this section is to be ealenlatel.

27. The amount of estate duty payable on
an estate at the rate applicable thereto nuler
the seale of rates of duty shall, where necos-
gary, Le redueed so as not to exceeil the highest
amount of duty which woull be payable at the
next lower rate, with the addition of the
amouut by which the value of the c:rate

Geo. 5. ¢ 1o excee s the value on which the highest amoant

s. 13 (1)

Relief in the
case of
certain
interests
which do not
{all into
possession.
57 & a8
Vict. ¢. 30,
8.5 (3.

) ’
of duty would be s» payable at the lower rate.

98, —(1) In the case of settlel property,
where the interest of any person under the
settlement fails or determines by reason of his
death before it becomes an interest in posses-
sion, aud subsequent limitations nnler the
settlement continue to subsist, the property
shiall not be deemed to pass on his death,

(2) For the purposes ol this section, the
term settlement means any deed, will, agree-
ment for a settlement, or other iustrument, or
any number of instruments, whether made
before or afteror partly before and partly afres
the commencement of this Ordinance, nuler
or by virtne of which instrument or insiria-
ments any property, or any estate or intervest
in any property, stands for the time betuy
limited to or in frust for any persons by way
of succession, and the term settled property
means the property comprised in a settle-
ment,
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? 168.—(1) The Schedules to the principal Ordinance are Repeal of
repealed, and the Schedule to this Ordinance is substituted Ordinance
therefor :  Provided that where an interest in expectaney i\‘;l.:}m of
in any property has, before the commencement of this gupaidules
Ovdinance, been bond fide sold or morigaged for full con- and substitu-
sideration in money or money’s worth, then no other duty tion of new
on that property shall le pavable by the purehaser or Schedule.
mortgagee when the interest fulis into possession than g & 10
would have been payable if this seetion of this Owlinance Geo. 5,
has not been pussed, and v the case of u mortgnge any ¢ 32, 5. 20,
Ligher duty pavable by the wortgagor shall ravk as »
charge snbsequent to that of the mortgagee.

(2) Section 4 of the principal Ordinance is amended Amendment
by the deletion of the word “second” before the word ?\f‘o(){gl:?me
“Schedule” in the sixth lire thereof, iS?iS, s 4.,
’ .- — _
P SCHEDULE. [ss. 4, 10, 12, 13,
18, 19 and 22.]
’ ' Estate Duty
. shall be
Where the principal value of the estate payable at
;\ | the rate per
. | cent of.
Exceeds 500 { 0 dees 0L S 000
| exeeed |
” 5,600 ,, 10.000 2
.. ,, 10,000 . 25,000’ 3
s 23,000 “ 50,000 4
. 50,000 . 100,000 5
N 100,000 . 200,006 6
’, 200,000 . 400,000 7
. 100,000 ; 600,000 8
{ " 600,000 .\ $00,000 9
i 500,000 . 1,000,000 16
. 1,000,000 2,000,000 it
., 2,000,000 .vvue.... 12

Objects and Reasons,

1. The object of this Ordinance is to ameud the Iixtate
Duty Ordinance, Ordinance No. 16 of 1915, in varions
ways suggested by the practical workiug of the Ordivance,
Some of the amendments now propesed are intended to
bring the Ordinance into  closer agreement with the
Finance Act, 1894, 57 & 58 Viet. c¢. 30, Others are
dexigned to prevenut cvasion of estate duty.

2. When the principal Ordinance, which came into
force on the Ist January, 1916, was enacted it contained
a provision that in the ecase of persous dving before the
commencement of the Ordinance the probate duty formerly
payable under the Stamp Ordinance, 1901, should contitue
to be payable instead of the new cstate duty.  When the
Stamp Ordinance, 1901, was replaced by the Stamp Ordi-
nance, 1921, the above temporary and limirted provision
was still furcher limited by a provision that estate duty
and not probate duty sbould be payable in the case of any
estate to which representation was applied for after the
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commencement of the uew Starap Ordinance, whatever
the date of the death of the deceased. In the revision of
the Ordinances in 1924, the etfect of the latter provision
was incorporated in seetion 2 of the Estate Duty Ordi-
nance in such a way, through an oversight, as to make
the latter Ordinauce applicable only to caszes where
application for representation is made afrer the 1st May,
1921, But Estate Duty is a matter which attaches on
the death of a person, wholly irrespective of representation
heiug taken out to his estate. Section 2 therefore amends
section 2 of the prineipal Orvdinance by making the Ordi-
nance appiieable to all deaths after 1st Jannary, 1916,
and also to deaths before that date if representation has
not been applied for before the 2ud May, 1921,

3. Seetion 3 (1) of this Ordinance amends section 3 (1)
of the principal Ordinance by defining the expressions
© Account ?, * Affidavit for the Commissioner” and
“Estate” and by substituting revised definitions for the
definitions of ¢ Comuissioner ”, ¢ Prescribed ”” and * Pro-
perty . In the definition of the term “Commissioner ™ a
veference fto the Treasurer isinserte:d in place of the
former reference to the Registear of the Supreme Court,
beeause the Treasurer was substituted for the Registrar
as Commissioner by order of the Governor publishel in
the Gazette of the 1lth January, 19241 The definition
of the term “ Commissioner™ is also altered so as to
ine'wle any Deputy Conenissioner of Estate Duty, This
is done in order to give such Deputy Commissioner the
powers of the Commissioner,

Scetion 3 (2) amewds section 5 of the prineipal Ordi-
maee, which deals with property passing on death, by
adiding & paragraph in respect of specialty debts derived
from section 39 of the Revenue Act, 1862,

4, Seetion 6 of the prineipal Ordinance contains a list
of properties in respect of which estate duty is not payable,
After the principal Ordinance was passed. thongh before
it came into operation an addition had been made by
legislation (Ordinance No. 31 of 1915, 5. 7) to the classes
of property not chargeable with estate duty, i.e., shares
in China companies. Section 4 of this Ordinance now
adds that elass to the list fn =ection 6 of the principal
Ordinance.

5. Section § of this Ordinance amends section 8 of the
prineipal Ordinance so as to make it correspond more
closely with the langnase of scetion 6 (2) and (4) of the
Finance Acr, 1894, heeanse it is considered desirable to
make it elear that duty is to be paid on delivery of the
affidavit and acceonnt.  Seciion 8 (6) is amended by the
deletim of words which were deleted in 1896 from section
5 (6:\ of the Aect,

6. Section 9 (3) of the prineipal Ordinance is considered
to he defeetive. It provides that “ No allowance shall
be maude for debts due from the decensed to persons resi-
dent oue of the Colony unless contrasted to be paid in the
Colony, or c¢hargel on properry  situate  within  the
Coleny ™. In the new  =ub-scetion (3) substituted by
seetion 6 of this Ordinance the words 1o persons resident
out of the Colony” are omitted to avoid dednetions on
aveontt of debts charged on property situated outside the
Colony and which are not lizble to Hong Kong estate
duty.

7. Paragraph (4) of =cetion 6 of this Ordinance wlds
fonr sub-sections to seetion Y of the prineipal Ordinance,
s, subsxecetions {3), (8), (V) and (8).

S. The new sub-section (3) i= intended to replace seetion
13 {4) of the priveipal Ordinanee, where the subject matter
of the sub-zection is not so relevantly placed.  That sub-
section, however, will now appear in section 9 of the
prineipal Ordinance in a different form. It was based on
section 7 (6) of the Finance Act, 1894, but it was adapted
in a form which has proved to be mistaken and which has
given rise to difficulty and even to litigation. It will now
anpear as section 9 (4) of the principal Ordinance in the
exact words of the sub-section in the English Act.

.

. aitn.
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9. The new sub-section (6) of section 9 will replace the
former section 13 (5) of the prineipal Ordinance. That
sub-seetion, again, has proved unworkable in practice.
The uew section 9 (6) is tuken verbatim from section 7 (7)
of the Finance Act, 1894, The wording of the sub-section
is awkward and rather artificial, bt it bas received judicial
interpretation in England and the meaning now appears to
be clear: see for example, 4. G. v. Coole (1921) 3 K. B.
607. It has thercfore been decided to adhere to the
wording of the English snb-section, a practice which is
generally desirable,

10. The new sub-scction (7) of section 9 of the priucipal
Ordinanee replaces section 10 (6) of that Ordinance. It is
practically a copy of scetion 7 (&) of the Finance Act,
1894, The new sub-section (8) replaces the former
secetion 10 (7), and is practically a copy of section 7 (9) of
the Finance Act, 1894,

11, The above fonr uew sub-scetions scem to be most
appropriately placed v section 9 of the princial Ordinance
which deals with the question of the value of the estate
for estate duty purposes generally,

12, Beetion 7 of this Ordinauee repeals seetion 10 of
the principal Ordinance and substitutes u new section.
The new scction consists partly of the present provisions
of the ol section, partly of those provisions altered, and
party of vew matter.

13. The new section 10 (1) applivs the simple procedure
of the Crown Remedies Ordinance, 1875, Ordinance No. 6
of 1875, to the recovery of cstare duty, interest on estate
duty, and any fines, penalties or forfeitures provided by
the Ordinance.  This proe.dure is already by the parti-
cnlar provisions of sections 1% (1), 19 (3) and 20 (2),
applied to the recovery of prnalties, and is by scetion 13
(2) applicd to the recovery of the treble duty payable on
late further affidavit,  These particular provisions are
being repenled by the present Ordinance.

14, The new section 10 (2) enables a judge iu speeial
circumstances to make an order dispensing with personal
service of process aud to give directions as to substituted
service or as to notice of proceedings by posting copies of
the process to addresses within or without the jurisdiction
of the Court.  The sub-section is founded partly on rule 3
of the Exchequer Rules, 1860, and erystallizes to some
extent the old jurisdiction of the Court of Chancery (illus-
trated by the case of Hobhouse ». Courtney 10 L.J.N.S,
Ch. 377 and the eases cited therein) which was transferred
to the Supreme Cowrt of the Colony by Ordinance No. 3
of 1873, The ease of Western Suburban ete., Socicty w».
Ruekiedge, 1905 11 Ch. 472, affords an example of an order
for service by posting a letter to an address abroad.  The
provisious of scetions 37 and 38 of the Crown Suits Act,
1865, dealing with revenne cases against persous resident
out of the jurisdiction of the Kixehequer are not in force
in the Colony.

15. The new section 10 (3) gives power to the court
to appoint a receiver, or order a sale, in the case of any
proceeding for the rccovery of estate daty. This sub-
scetion ix takeu from scction 8 (13) of the Finance Act,

1894,

16. The new secsion 10 (4) replaces the old scetion
10 (1), and is made to correspond more elosely with section
8 (38) of the Finance Act, 1894

17. The uew section 10 (3) replaces the old section 10
(2), except that the proviso exempting bona fide parchasers
for value without notice is transferred to a separate sub-
seetion by itself, /e, sub-seetion (7), and its place is taken
by a proviso rclieving persons who act merely as ageuts
in the management of property.  This new provision is
taken from the corresponding sub-seetion in the Finance
Act, 1894, ie., section 8 (4).
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18, The new section 10 (6) replaces the old scetion 10
(3), which is extended by the deletion of the words “ with
regard to the premises” and “relating to the estate in
respeet of which estate duty is leviable on the death of
the deceased ” anl the substitution for the latter of the
words *“the inspection  .vewviveneen,reward ” which are
taken from wection 59 (1) of the Fijian Death aud Gift
Duties Ordinance No. 10 of 1920, The Commissioner is
given power ulso (o reqnire verification on oath of state-
ments made to him by persons summoned before him, and
the penalty iz transferred to a general sub-section, i.e.,
sub-gection (14).

19, The uew section 10 (7) has already heen referred
to above. It is merely trausferred from another part of
the section.

20. The new section 10 (8) replices with slight alteru-
tion the old scetion 8 (")

21, The old section 10 (4) disappears as it is considered
unpecessary.

220 The old scetions 10 (6) and 10 (7) have been
transferred to a more appropriate place in scétion 9 of the
prineipal Ordinance by section 6 of this Ordinance.

23, The uvew seetion 10 (9) replaces the old se-tion
10 (8) with slight verbal differences. 1t also provides
that il the amonnt of duty ascertained by the Commis-
sioner execeds the amount already paid the accountable
persou shall forthwith pay the balance.

24, The vew suliscetions (1) (1) and (12) of scetion
10 revise and replace the old suh-sections (1) and (2) of
section 13 and deal separately with the cases of non dis-
elosure dixcovered respectively by the accountable person
and by the Commissioner,

[

5. The new section 10 (13) replaces the old seetion 10

v

g

26. Thic new scerion 10 (14) is o general penalty  sib-
section applying to the whole section. It is based on
section 8 (6) of the Finance Act, 1894, oxeept that it
provides for a penalty of $1,000 or a penalty equal to the
amount of duty at the rate set ong in the Schedule instead
of £100 or a sum cqual to double the amount of the duty.

27. Seetion 12 of the privcipal Ordinance provides for
the payment of extate duty at three times “ the customary
rate 7 where an affidavit or account is  for the first time
lodgad after a year from the death, or (in the case of
person dying outside the Colony) after a year *from the
date of the grant™ of administration ontside the Colony,
unless the person lodging the affidavit or account enn
prove thar = within the said period of one year” he was
not aware of the existence of estate of the deceased within
the Colony and conld not - within such period 7 with
rearonable diligence have axcertained its existence. The
rection is unsatisfactory.

28, Section 8 of this Ordinanee substitutes o new
section 12 which contaius the following features :—

() The treble rate is applied o all late aeeounts,
anless the acconntable person can prove that he
used  all reasonable diligence to ascertain the
estate and to deliver an accouunt upon its dis-
covery.

(6) Iu the case of “resealing” ehe period of delay

allowed 1s 18 months from death.
(¢) The ratesin the Schelule are speeifically referred
1o,
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() Tt is provided that for the purposes of the section
no account is to be deemed to have beeu delivered
until the apparens duty has heen paid, unless the
Commissioner has allowed payment to be post-
poned.

29. Section 9 of this Ordinance repeals section 18 of
the principal Ordinance.  The various sub-sections of that
section are being dealt with as follows 1 —

@) Sub-seetion (1) is replaced by the new section 10
(10) i )

(6) Sub-section (2) is replaced by the new sub-see-
tions 10 (11) and 10 (12).

(¢) Sub-section (3) is not being reproduced. Its
effect is not very clear, but it seems to be an
widesivable limitation both on the right of appeal
and on the right of demanding additioual duty.

(d) Sub-zection (4) reappears in the new scetion 9
(), exeept that the wistaken provision for ascer-
tntning the value of an interest in expectaney
is omiticd : see paragraph 8 above.

sl

(v) Sub-section (3) disappears.  That scetion also
s proved to be mistaken. It bas no counter-
part in the Finance Act, 1894,

b The repealed seetion is replaced by a new one making

v it obligatory for excentors to atteud (o the registration
of the transfer into his own name of unregistered shares
helonging to a deceased persou.  This will Lelp to make
it clear from the share register that u transfer from A to
D was throogh C the executor of B the unregistered
owner of the shares,

30, Section 10 of thi< Ordinance amends section 16 of
the prineipal Ordinaunce by the deletion of the words “ by
treasury warrant . Refuunds are wot in fact made by
treasury warrant but by cheque.

31. Section 11 of this Ordinanee repeals section 18 of
the principal Ordinanee and substitutes o new seetion 18
which differs from the old scetion 1% in the following
points : —

(@) It is provided that the Schedule of property to

he annexed to the probate or letters of adminis-

- tration is to be under the hand of the Commis-
siouer,

(b) The penalty under the present scetion 18 for

» dealiug with property of the deceased not con-
tained in the above Schedule is only $500,  The

new xeetion 18 makes the pennlty $1,000 or three

* times the single rate daty payable upon the
: extate dealt withy at the election of the Commig-
- : sioner.  'The person in guestion will, however,
be relieved from Hability if he can show any

& lawful anthority or rcasonable excuse.

' 32. Section 12 of this Oredinance repeals scetion 19 of
the principal Ordinance and substitutes o new section 19
which differs from the old scetion 19 in the following
poiuts 1 —

(«) The new section 14 deals separately with the two
distinet cases of intermeddling by a person who

ix cutitled to apply for administrasion and that of
intermeddiing by a person who is not entitled

to apply for administration. In the case of a
person who iz not cutitled to apply for admin-
istration the liability to penalty arises immedi-
ately upon intermeddling.  Tu the case of a
person who is entitled to apply for administration

the Hability for penalty arises in two cases, i.e.,

(1) wheun the person in questiou intermeddles

. within =ix months after the death and also fails
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within that period to deliver accounts to the
Commissioner, and (2) when the person in ques-
tion intermeddles after six months after the death
without having within that period farnished
accounts to the Commissioner.

() Tt is made elear by reference to the Schedule
that the penalty of three times the amouut of
the duty is to be at three times the single rate
of duaty and that penalty and duty together
shall not exceed four times that rate.

(e) In dealing with the case of persons eutitled to
apply for administration the two classes are dis-
tinguished of (1) the executor appointed by the
will nnd (2) the person entitled in priority to the
administration.

() Snb-scetion (2) of the present section 19 which
allows  futermeddling  for the purpose of the
maintenance of the family of the deceased pro-
vided that the Commissioner has been mnotified
of the death, opeus the door to evasion. This
sihi-section ix rveplaced by the new sub-section
(4) which gives the Commissioner power to
allow intermeddling for the purpose in question
or for the purpose of the burial of the deceased
and also for the purpose of preparing accouuts.

(¢) The new sub-section (3) provides ™ that the
recovery of any penalties provided by this section
shall be without prejudice to the recovery of the
cstate duty.

() The nev sub-section (6) provides that no account
is 10 be deemed to have heen delivered until the
apparent duty has been paid, unless the Com-
missioner has allowed postponement of payment,

(9) The present section 19 (3) disappears because
the question of recovery of penaliies is dealt
with gencrally in the new section 10 (1).

(Ah) The present section 19 (4) is omitted becanse the
whole point of the sectiou is to prevent inter-
meddling  without furnishing accounts to the
Commissioner, and the question of obtaining
probate or administration is irrelevant, The case
of persons who are entitled to administer without
furnishing accounts is sufliciently dealt with hy
the reference ty lawful authority or reasonable
excuse in the uew section 19 (1).

38, Section 13 of this Orlinance amends section 20 of
the principal Ordinance in two minor points  One is that
the word “penalty ” is substituted for the word “sam”
or *debt” in order to wnake the general provisions rela-
ting to penalties apply clearly to the penalties which are
called sums and debts i the preseant section 20, The
other is that sub-section (2), which provides for the reco-
very of the $300 penalty is omitted because the matter is
deait with generally in the new seetion 10 (1),

3. saction 14 of this Ordinance repeals section 22 of
the principal Ordinance which gave the Commissioner or
the Court pawer to peduce penalties and substitutes a new
section giving the Commissicner diserctionary power fo
reduce penalties and o reduce to single rate any duty at a
higher rate chargeable under the Ordinance.

35. Section 15 of this Ordinance inserts five new sec-
tions in the principal Ordmance.  The new section 24
cuncts 2 of 3 sub-scctions of a seetion which was recom-
mended by the Stamp Duties Committee which reported in
August, 19 It has not been thought practicable to
cunet the other sub=scetion which appeared in Aunexe B
of the report in question and which cast on the personal
representative the onus of proving a unegative. It is
intended to make registration primi fucic evidence of
heneticinl owrnership at dearh in the case of shares on
share registers which are by law required to be kept withiu
the Colony.
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36. The new scetion 25 provides that if estate duty has
already been paid in respect of any settled property since
the date of the settlement, upon the death of one of the
parties to a marriage, no estate duty shall be payable ou
the death of the other party to the marriage nnless such
person was at the time of his or her death, or had been at
any time during the continnance of the scttlement, com-
petent to dispose of such property. This provision is
adapted from scction 5 (2) of the Finuuce Act, 1894, as
amended by section 14 of the Finauce Act, 1914, The
special definition in sub-scetion (2) of the term settlement
is inserted beeausc in the prineipal Ordinance generally
that term excludes testaumentary dispositions.

37, The now section 26 gives reliet in certain cases of
quick succession, the duty on the sccoud death being
reduced in accordance with a seale which varies according
to the period elapsing between the two deaths.  This pro-
vision is taken from scetion 15 of the Finance Act, 1914,

38. The new section 27 gives relief in the casc of estates
which just pass over one of the steps in the scale of estate
duties. The effect of the seetion ean hest be seen from
examples.  For example, an estate is valued at £10,500.
At the new rate of 3 7 (the oll rate is the same) the
estate duty would be $315.  Under this scetion, however,
duty can he paid at 2% on $10,000, i.e., $200, with an
addition of 330, i ¢., $250 in all instead of $315. Again,
aunestate is assessed in $100,500. At the new rate of
6 % the estate duty would be $6,030.  Under this scetion
duty can be paid at 5% on $100,000, ie., $5,000, with
an addition of 3500, /.., $5,500% in all instead of $6,030.
Of course it an extate passes over the step in the scale
by more thau a small wmount it would not pay the estate
o elaim the relicf, This provision is tauken from section
13 (1) of the Finance Aect, 1914,

39. The new seetion 23 gives relief in the case of
certain interests which Jdo not fall into possession, Tt
provides that in the casce of setiled property, where the
interest of auy person fails by reason of his death to
become wn interest in possession, and subsequent limita-
tions coutinue to subsist, the property shall not he deemed
to pass on his death,  'This provision is taken from sectiou
5 (8) of the Finance Act, 18394, As in the case of the
new section 25, the terms scttiement and settled property
are specially defined for the purpose of this section. The
reason is the same as that given in paragraph 835 above,

40. Section 16 of this Ordinatee repeals the Schedules
to the priveipal Ordinance,  The First Schedule was
repealed by the Law Revision Ordinance, 1924, The
Second Schednle is replaced by o new Schednle in whieh
the scale of graduated rates is vevised and incereased. The
repeal of the Sceond Schedule and the substitution of the
new Schedule is made =ubject to a proviso derived from
section 29 of the Finance Act, 1919, relating to the sale
or mortgage of interests in expectaney hefore the com-
wmencement  of  this amending  Oedinance. The Third
Schedule disappears with the omission of the preseut
section 13 (5) and the alteration of the present section
13 (4). This matter is referred to iu paragraphs %, 9 and
29 above.

C. G. ALABASTER,
Attorney General,

January, 1931.




