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LEGISLATIVE COUNCIL. -

No. 8. 190.—The follomng Bill was read a ﬁ1 st time at a meetmg of the Council
held on the 30th June, 1921 :—

A BILL

INTITULED

An Ordinance to amend the law relating to
the recovery of possession in certain cases
and to restrict the rents of certain domestic
tenements.

BE 1t onacted by the Guvernor of Hongkono with the
advice and consent of the Legislative Council thereof,
as follows :—

Short title. 1. This Ordinance may be cited as the Rents Ordi-
nance, 1921.

Interpreta- 2 In this Oldm‘mce
tion, . -
“(a.) “Court” means the Supreme Court in its
summary juiisdiction. ,

(b.) “Domestic tenement” includes every bed
space, cubicle, room, portion of a floor, floor,
or building, which is the subject of a
separate letting, and which is used wholly .
or in part for human habitation, provided
that the following shall not bhe (leemed to
be domestic tenements within the meaning
of this definition :—

(7) Any building or portion of a build-
ing which is used for habitation
only by caretakels or watchmen
not exceeding two in number.

(i¢) Any building or portion of a build-
ing which is used for habitation
only by office attendants.

(112) Any hotel or boalqu house, or
any part thereof.

(i) Any furnished house.

(e.) “Lease” includes every agreement for the’
-letting of any domestic tenement, whether
oral or in writing.

(d) “Tessee” includes a sub-lessee but (loeb not
include the Crown lessee. »

(e.) “Lessor” includes every person who lets
- any domestic tenement to any other person:

(f.) “ Standard rent” with respect to any domes— ,
_.tic tenement means :—

(7y if the domestic tenement was
actually let on the 31st December,
1920, the rate of rent which was
recoverable from the tenant in
P actual occupation on the . 31st .
December, 1920 ; and '

(#%) if such domestic tenement was not
actually let on the 31st December,
oo 01920, but had been let on some
previous date, the rate of rent -
which was recoverable from the-
tenant in actual occupation on the
last occasion before the 3lst
December, 1920, on which the
domestic tenement was actually
let; and

(110) if such domestic tenement was not
- let until after the 31st December,
1920, the rate of rent at which
such domestic tenement was or
shall be first let to a tenant in
actual oceupation.
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. (9.) “ Tenant in actual occupation ” means a lessee
: of any domestic tenement who occupies such
domestic tenement himself, or by hlS family

or servants, provided that— .

(B A lessee'of any domestic tenenment who
occupies a portion of such domestic
tenement himself, or by his family
or servants, and who sub-lets other
portions of such domestic tenement,
shall be deemed to be the tenant in
actual occupation of such domestic
tenement as regards his immediate
lessor.

“- (7¥) A sub-lessee from any such lessee
as is referred to in proviso (%)
above, of any domestic tenement
which such sub-lessee occupies
himself, or by his family or ser-
vants, shall be deemed to be the
tenant in actual occupation of such
domestic tenement.

3.—(1.) Notwithstanding any agreement to the con- o rent in
trary, whether made before or after the commencement excess of the’
of this Ordinance, and whether oral or in writing, no f‘a{lda“d rent
rent shall be recoverable in respect of any domestic wcoverable.

» tenement, from the tenant in actual occupation, in’ excess

. o of the standard rent of such domestic tenement.

(2.) This section shall apply to any rent which shall

. become payable after the commencement of this Ordi-
nance, whatever the period may be in respect of which

1t shall be payable.

-

4.—(1.) Notwithstanding any notice to quit, whether gegtrictions
: given before or after the commencement of this Ordi- on the right
- nance, and notwithstanding the terms of any agreement to possession.
- whatsoever, whether made before or after the commence- 10 and 11
. ment of this Ordinance, and whether oral or in writing Geo. 5, c. 17.
o an order or judgment against any tenant in actual * °
occupation. for the recovery of possession of any
domestic tenement, or for the ejectment of a tenant
therefrom, shall be made or given only if :—

1 v . (a) the tenant has failed to pay duly the standard
rent recoverable in respect of his domestic
tenement ; or

~ (b) the tenant has failed to perform some obliga-
tion of his tenancy ; or

() the tenant or any person 1esxdmg wnh hnn
has been guilty of conduct which is a nui-
sance. or annoyance to adjoining occupiers,

- or has been convicted of using the domestic
' tenement or allowing the domestic tenement

to be used for an immoral or illegal purpose,

or the condition of the domestic tenement

has, in the opinion of the court, deteriorated

owing to acts of waste by or the neglect or

-~ ' default of the tenant or any such person ; or

I{ (d) the tenant has given notice to quit, and in
. consequence of that notice the landlord. has
“contracted to sell or let the domestic tene-
ment or has taken any other steps as a result
of which he would, in the opinion of the
court, he seuously pre]udlced if he could
not obtain possession ; or
(e) the domestic tenement is reasonably required
by the landlord for occupation as a residence
for himself, or for any person bond fide
residing or to reside with him, or for some
person in his whole time employment or in’
the whole time employment of some tenant
from him, and the court is satisfied that
alternative accommodation, reasonably equi-
valent as regards rent and suitability in. all
respects, is available.
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(2.) 1f but for this Ordinance any tenancy would have
expized’ by effluxion of time, or by reason of a notice to
quit, or for any other reason, so that the tenancy is
preserved only by reason of this Ordinance, the terms of
the tenancy so preserved, except as they may be modified
by this Ordinance, shall be as far as possible the same
as the terms of the tenancy as it existed immediately
before the time at which, but for this Ordinance, the
tenancy would have expired. :

(3.) ‘At the time of the application for or the making
or giving of any order or judgment for the recovery of
possession of any domestic tenement, or for the ejectment
of a tenant therefrom, or in the case of any such order
or judgment which has been made or given, whether
before or after the passing of this Ordinance, and not
executed, at any subsequent time, the court may adjourn
the application, or stay or suspend execution on any
such order or judgment, or postpone the date of posses-
sion, for such period or perieds as it thinks {it, and sub-
ject to such conditions (if any) in regard to payment by
the tenant of arrears of rent, rent, or mesne profits and
otherwise as the court thinks fit, and, if such conditions
are complied  with, the court may, if it thinks fif
discharge or rescind any such order or judgment.

(4.) Where any order or judgment has been made or
given before the passing of this Ordinance, but not
executed, and, in the opinion of the-court, the order or
judgment would not have been made or given'if this
Ordinance had been in force at the time when such
order aor judgment was made or given, the court may,
on application by the tenant, rescind or vary such order
or judgment in such manner as the court may think fit,
for the purpose of giving effect to this Ordinance.

5.—(1.) Where the rights of any lessee of any building
or buildings, other than the Crown lessee and the tenant
in-actual occupation, are affected by the operation of this
Ordinance, it shall be lawful for such lessee to apply to
the court for the revision of the rent payable under the
lease, and upon such application the court may make
such order as it shall think fis. ‘

(2.) It shall be lawful for the court to give such
directions as it shall think fit for the procedure to be
followed on such applications, and for the notice to
be given to the other parties to any such lease, or to
their agents.

(3.) Pending. the decision of the court upon any
such application the lessee under any such lease
shall be bound to pay at the due date the rent reserved
hy such lease, as if no such application had heen made,
but if the court shall order the rent payable to be

‘reduced, the lessee shall be entitled to recover back

from the lessor any amount paid in excess of the revised
rate of rent in respect of any period after the commence-
ment of this Ordinance, or to deduct such amount from
any subsequent rent payable under such lease, and such

amonnt .shall be ascertained by apportionment if

necessary. -

(4.) There shall be no appeal from any decision of the
court under this section except with the leave of the
court or of the full court of twoe judges, and if any
appeal is allowed under this sub-section it shall be to
the full court of two judges, whose decision shall be final.

{(5.) Any application to the eourt for leave to appeal
against any decision by it under this section shall
bhe made within 14 days after such decision shall have
been given, and any application to the full court for
leave to appeal under this section shall be by notice of
motion which shall be filed with the Registrar within
14 days after the decision of the court under this section
has been given, or, as the case may be, within 14 days
after the rofusal of the court to allow an appeal under
this section.
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B8.—(1.) If any question arises as to the recovery of
possession of any domestic tenement, or as to the eject-
ment of a tenant therefrom, or as to the constraction
of this Ordinance, such question shall be decided in the
first instance by the court, and there shall be an appeal
as a right on any decision of the court under this section
to the full eourt of two judges, whose decision shall be
final.

(2.) An appeal from any decision of the court under
this section shall be by notice of motion which shall be
filed with the Registrar within 14 days after such deci-
sion shall have been given.

7. Nothing in this Ordinance shall be construed :so
as to prevent a lessor of a dowestic tenement from col-
lecting from his lessee the rates for the time being pay-

able made in respect of such domestic tenement, or such

apportioned sum as shall properly be attributable to
such domestic tenement in respect of rates, provided
that the obligation of paying the rates in respect of such
domestic tenement has not been assumed by the lessor
under terms of the tenancy.

8-—(1) In any matter arising under or in conse-
quence of this Ordinance, any returns made under the
Rating Ordinance, 1901, relating to any domestic tene-
ment, shall be admissible as evidence of the rent of
such domestic tenement at the time when such return

was made, and any return under the Rating Ordinance,.

1901, which includes such domestic tenement shall be
deemed to relate to such domestic tenement although
such domestic tenement be not treated as a separate
unit in such return. '

(2.) In any matter arising under or in consequénce
of this Ordinance, any assessment whatsoever made
under the Rating Ordinance, 1901; which may appear to
the court to be relevant shall be admissible in evidence.

(3.) Any such return or assessment as is referred to
in sub-sections (1) and (2) of this section may be proved
by a certificate-under the hand of the Assessor or Assist-
ant Assessor.

Determina-
tion of the
construction
of {he
Ordinance.

Collection of
rates not to be
affected.

Evidence.

Ordinance
No. 6 of 1901,

(4) In any matter arising under or in consequence of

this Ordinance, it shall be lawful for the court to order
the production of any books of account or documents
whatsoever if it shall appear to the court that such books
of account or documents may be relevant for the
purpose of determining such matter.

9.—(1.) This Ordinance shall not apply to the New
Territories, except New Kowloon.

(2.) This Ordinance shall not apply to any entirely
new building in the case ¢f which the certificate referred
to in section 204 of the Public Health and Buildings
Ordinance, 1903, shall not have been issued hefore the
commencement of this Ordinance.

10. This Ordinance shall continue in force until, and
including, the 30th day of June, 1922, provided that it
shall be lawful for the Legislative Cohneil from time to
time by resolution to extend the duration of this Ordi-
nance for such term, not exceeding one year at any one
time, as may be specified in such resolution.

11. Immediately after this Ordinance shall cease to
be in force any tenant who shall have been in occupation
at the time when this Ordinance ceases to be in force
shall be deemed to be holding over lawfully on the
tenancy terms on which he shall have been holding im-
mediately before this Ordinance ceases to be in force,
and at the standard remt, unless the lessor shall have
given such tenant such notice to quit, terminating with
the termination of this Ordinance, as would have been
a due notice to quit under the terms of the tenaney if
this Ordinance had not been passed.

Application
of Ordinance.

Orlinance
No. 1 of 1903,
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Objects and Reasons.

1. This bill is the outcome of the appointment by
H. E. the Governor of a committee of the Legislative
Council “to consider and advise what steps should be
taken to protect the tenants of domestic tenements from
unreagonable increases in rental and from arbitrary ter-
mination of their tenancies”. The committee was ap-
pointed on the 23rd June.

2. In appointing the committee H. E. the Governor
suggested that a possible way of dealing with unreason-
able increases in rental would be to add to the rents
payable in 1914 and 1915 such a percentage as would
compensate for the fall in value of money during the
last six or seven years, and to provide that no rent
higher than the maximum vent so ascertained should
be recoverable after the 30th June of this year, unless
such higher rent should have been authorised by some
body appointed for this purpose.

3. The committee, in the short time at their disposal,
have been unable to formulate any scheme to carry out
this suggestion. The question of the percentage to be
added in order to compensate for the fall in the value
of money is a difficult one. It is complicated by the
fact that in all probability the proper percentage would
vary according to the locality in which the house was
situated and it might be necessary to divide the Colony
into a considerable number of districts in which vary-
ing percentages might be added. The boundaries of
these districts might be dificult to ascertain and to
define. For instance, it is possible that a district may
have been in an early stage of development in 1914, and
that the owners of houses in that district were prepared to
let their property at low rentals in order to attract tenants
to the locality, hoping to recover their losses later when
the extension of the town, or the increased popularity of
the district, should have attracted a larger population.
In a case like this it would seem hardly fair to allow
only the same percentage of increase as would be allowe
in an old established district. 'The difficulty does not
end here, because it is possible that some recent houses
in the same locality may have been lot from “the begin-
ning at a rental perfectly fair to the owners, and it would
he unreasonable to allow such owners the same rate of
increase as would be allowed to owners who bad at the
beginning let their houses at a sacrifice. It may also
be pointed out that no assistance in dealing with the
proposed return to the basis of the rents payable six or
seven years ago, with the addition of a certain percent-
age, can be obtained from legislation on this subject in
the United Kingdom or in the Straits Settlemnents, as
in both these cases the statutes went back for a much
shorter period. The original Act in the United Kingdom,
which became law on the 23rd December, 1915, went
hack to the rents in foree on the 3rd August, 1914, and
the first Ordinance on the subject in the Straits Settle-
ments went back only about a year and nine months.

4. These difficulties are referred to, not for the
purpose of showinge that the above suggestion is
impracticable, but to explain why it has not been
possible to adopt it in the present bill which has been
drafted at such short notice. The commitiee will
proceed to consider the suggestion, and they will be glad
to receive through the Chairman (the Attorney General)
any practical legislative proposals as to how this
suggestion can be carried out. The importance of pass-
ing some legislation immediately is in order to prevent
existing tenants from being turned out at the end of the
current half year.

5. The main object of the present bill, therefore, is to
cnsure that tenants now in occupation shall not be dis-
possessed for the present, so long as they comply with
the terms of the tenancies under which they hold. This
policy obviously involves taking away from the land-
lords the right to give their tenants notice to quit.
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6. 1t also seews desirable to provide expressly against
increases of rent during the currency of the Ordinance.
In view of the fact that in many cases rents appear to
have been raised excessively since the end of last year,
in some cases possibly on account of the anticipated
raising of the rates, it seems advisable to go back to the
31st December, 1920, for+the purpose of ascertaining
what is termed in the Ordinance the standard rent.
Speaking broadly, if the bill becomes law, no tenant
now in actual occupation will be obliged to pay any rent
higher than that which was payable in respect of his
tenement on the 31st December, 1920. Provision is
made in clause 2 (e) for the cases of domestic tenements
which were not let on 31st December, 1920.

7. The bill applies only to private domestic tenements,
and it does not apply to offices, godowns, hotels or
boarding houses. It also does not apply to [urnished
houses. It does apply to every bed space, cubicle, room,
portion of a floor, floor, or building, which is the subject
of a separate letting, and which is used for human
habitation. It applies to a shop if the master or his
employees live on the premises. It does not apply to
the New Territories, except New Kowloon. It does not
apply to an entirely new building which gets its occupa-
tion certificate after the commencement of the Ordinance,

-and any such building will be completely free from the
restrietions of the Ordinance. This provision has been
made because it is desirable not to discourage the
erection of new domestic buildings. The clauses in the
bill on which this paragraph is fonnded are clauses 2 ()
and clause 9. :

8. It is hoped that one subsidiary effect of the Ordin-
ance will be to encourage the erection of new domestic
buildings. In the first place, such new buildings will

e entirely free from the restrictions of the Ordinance,
and the owners will be entitled to charge whatever rents
they can obtain. In the second place, as tenants
cannot be turned out so long as they pay the standard
rent, well-to-do immigrants who wish to acquire a
residence in Hongkong will have to build for theinselves.

9. Tenants now in occupation will practically have
their tenancies extended, on the old tenancy terms, so
long as they pay the standard rent, and if they are turned
out it will be due either to their own fault or to their
failure or inability to pay the standard rent. ‘There is
one exception to this statement, ¢.e.,, when the landlord
requires the premises for his own occupation (see clause
4 (7) (¢) ), but even in that case the tenant will not be
turned out unless the court is satisfied that alternative
accommodation, reasonably equivalent as regards rent
and suitability in all respects, is available. 1f a tenant
does leave, or is ejected, no new tenant will be liable for
any rent higher than the standard rent, notwithstanding
any agreement on the contrary.

10. It is obvious that the rights of intermediate
lessees, e.g., farmers, may be affected by the operation
of the Ordinance. The lessee who collects the rents
from the tenants in actual occupation will in future be
restricted to the collection of the respective standard
rents of his property, while he will =till be bound to pay
to his lessor the lump sum rent which he agreed to pay
when he was unrestricted as to the rents which he could
collect from his tenants. Clause 5 gives to such an
intermediate lessee the right to apply to the court for
the revision of the rent payable by him under his lease,
and the court is given an wuncontrolled discretion to
make any order which the court may consider just. If
there is another intermediate lessee above the lessee just
referred to, the revision of the latter’s rent will injuriously
affect the former, who is accordingly also emabled to
apply to the court to revise the rent payable by him to
his lessor. The intention of this is that any loss caused
by the reduction of the rents payable by the actual
tenants shall be shared fairly by the various lessors.
The Court in question will be the Summary Court,
and there will be an appeal by special leave to the Full
Court.
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11. Clause 6 provides that any question arising under
the Ordinance is to be decided by the Summary Court
in the first instance, and that an appeal will lie as of
right. to the full court of two judges, whose decision
shall be final. It will be noticed that there is an appeal
as of right in all cases except in the one case of revision
of rents payable under interniediate leases. An appeal
as of right is not given in the latter case because no
question of law would ordinarily be involved, and the
ecision is intended as a sort of arbitration between the
parties so as to arrive in a more or less rough and ready
way at a fair apportionment of the loss caused by the
Ordinance.

12. Returns under the Rating Ordinance, and assess-
ments, are made admissible as evidence of the rent of
premises. Power is also given to the court to order the
production of any books of account or documents what-
soever if it appears to the court that such- books of
account or documents may be relevant to any matter
arising under the Ordinance.

13. The Ordinance is to continue in {orce until the
30th June, 1922, and power is given to the Legislative
{louncil by resolution to extend this duration for such
term, not exceeding one year at any one tine, as may be
specified in the resolution.

14. When the Ordinance eventually does come to an

end, any tenamt then in occupation shall be deemed to

be holding over on the same tenancy terms as those on
which he was holding immediately before the termination
of the Ordinance, unless he has received from his
landlord such notice to quit, terminating with the
termination of the Ordinance, as would have been a due
notice to quit under the terms of his original tenancy.
Tor example, a monthly tenant will be entitled to remain
on in his house or other tenement for at least one month
after the ultimate termination of the Ordinance. unless
his landlord shall have given him one month’s notice
expiring with the Ordinance. In other words, a andlord
cannot turn a monthly tenant out, at or after the ultimate
expiration of the Ordinance, except by giving the tenant
a month’s notice. Similar remarks apply to other
tenancies, such as vearly or weekly tenancies. Any
tenant so holding over after the termination of the Or-
dinance holds over at the standard rent.

15. Clause 4 (4) has a retrospective operation, and for
that reason the sub-clause deserves special attention.
1t provides, in effect, that if any ejectment order shall
have been made before the passing of the Ordinance,
but shall not have been executed, the court may rescind
or vary the order if it is one which would not have been
mads if the Ordinance had been in force. In other
words, a tenant who has received notice to quit on the
30th June, but who, being quite ungble to find other
accommodation, remains on in his house after the 30th
June, and who has an order for ejectment made against
him before the passing of the Ordinance, will, if this
sub-clause become law before he has been actually
turned out, be able to apply to the court to vescind or
vary the ejectment order.

J. H. Kenp,

Attorney General.

S0th June, 1921.



